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"[I]f tradeisto increase asaresult of the lightening of gover nment
restrictions, the gover nments concer ned must make surethat it isnot
restrained by private combinations.”

-U.S. Proposals for an Internationa Trade Organization (1945) L

I.INTRODUCTION

With the reduction in tariffs and other forma trade barriersin the post-War period, internationd trade has
grown dramaticaly. The world has prospered. It would be folly, however, to believe that the movement of
goods, services, and capitd isentirely free,

Asformd, government-imposed barriers have been eiminated, the importance of informa and private
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barriers has grown. Of particular and growing importance to U.S. manufacturing industries are the many
anticompetitive practices that are ignored, accepted or, in some cases, sanctioned by magjor trading nations.

This paper provides an overview of these practices and the ways in which they limit internationd trade and
otherwise harm U.S. interests. It then preliminarily explores some possible responses. The purpose of this
paper isto place these issues squarely on the U.S. trade policy agenda to encourage resolution. The various
types of anticompetitive practices are described by category. Although the categories frequently overlap, this
organization provides a useful method of studying restrictive business practices. The focus, for the most part,
is on developed countries, since it is the anticompetitive activities taking place in these countries that most
distort world trade. Most of the restrictive practices documented below, however, can dso be found in the
many less developed countries (LDCs). While the commerciad policies of LDCs often include formal
anti-import measures which render private redtrictions superfluous, in some cases import-restricting measures
are carried out by or through private companies. Loca producers, for example, may be given gpprova rights
over imports or amonopoly on import digtribution. In any event, LDCs typicaly lack the vigorous antitrust
enforcement (indeed, they may lack antitrust laws entirely) so necessary to an open internationd trade
environmen.

The paper's focus on foreign trade barriersis not a denia that the United States has barriers of its own.
Foreign participation in the U.S. economy is limited in some areas by law, such asin broadcasting and
nuclear energy. Private anticompetitive activities also exist in the United States. But U.S. antitrust and
competition policies have been srictly enforced, and there has been no clam that U.S. private redtrictive
practices are adversdy affecting internationd trade.

Even a cursory review of trade flows and industry concentration ratios makes clear that U.S. antitrust efforts
have been congderably more effective than those of our maor trading partners. This asymmetry has generaly
worked to the benefit of foreign producers (adbat not foreign consumers). Where the effect of private
anticompetitive activities on internationa trade is concerned, U.S. commercid interests have been the net
losers from inadequate globa antitrust enforcement.

II. PRIVATE PROCUREMENT

A mgor problem facing companies seeking to do business abroad is the existence in foreign markets of large
industry groupings, bound together by cross-shareholding, common directors, and other ties. The most
prominent examples of such industry groupings are Japan's keiretsu and Korea's chaebol. These business and
industrid groupings, while not necessarily illega under Japanese and Korean law, work to exclude outsiders
because their members purchase within the group whenever possible. Entry into these groups by foreignersis
very redtricted.

Keiretsu Nature. Thelargest and best-known keiretsu are kinyu (financid)keiretsu. There are six of these:
Mitsui, Mitsubishi, Sumitomo (these three are successors to the pre-war zaibatsu), Fuyo, Sanwa and

Dai-Ichi Kangyo.2 There are dso ryutsu (digtribution) and kigyo (industrid or enterprise) keiretsu. Among
the best-known kigyo keiretsu are Toyota, Nissan, Nippon Sted, Hitachi, and Matsushita.

Keiretsu are often described as verticd or horizontal. This digtinction refers to the direction of company
relationships within the group. In the case of avertical keiretsu, the activities of the member companies
revolve around alarge primary company, often amanufacturer. By contrast, ahorizontd keiretsuisa
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conglomerate of companiesinvolved in adiverse range of business activities and indudtries. Typicaly,
horizonta keiretsu are organized around trading companies or banks. Some horizonta keiretsu include
verticd subgroups as part of the horizontal grouping. This phenomenon can be seen in Figure 1, which shows
the various vertical sub-groups comprising the horizontal Mitsubishi kinyu keiretsu. Figure 2 details atypical
kigyo keiretsu: that of NEC.

Each keiretsu is composad of companies with tightly knit inter-relationships, partly as aresult of interlocking
ownership. On average, 23 percent of the shares of akeiretsu member are hed by other companiesin the
same keiretsu. Among the large shareholders, the percentage of interndization of ownership is even higher.
Mitsui, Mitsubishi and Sumitomo provide good examples: 55 percent to 74 percent of the shares held by

each group's top twenty shareholders are held within that group.4 Asareault of these extraordinarily stable
shareholdings, an estimated 70 percent of the stock listed on the Tokyo Stock Exchange does not change

hands.”

The chief executive officers of core keiretsu members participate in a Presdents Council (shacho-kai), and
meet regularly to report on new products, resolve disputes, or discuss group-wide projects. One Japanese
businessman who preferred to remain anonymous described the relationships among Japanese firms as
follows

Over 90 percent of the companiesin Jgpan are smal or medium-sze businesses. |n some sectors
they're not astightly controlled asin manufacturing, but if you look closdly, dmos dl of them are

dominated by some large company.®

In essence, the Japanese economy is dom-inated by alimited number of closdy integrated conglomerates
which often serve to exclude outsiders from the Japanese market.

Keiretsu purchasing practices. The centrd truth of keiretsu purchasing behavior is captured by an
oft-repeated statement of a Japanese businessman:™We buy first within our group, then within Japan and only

asalast resort from forel gners"7 Inits First Annua Report on the Structurd Imped-iments Initiative (Sl1), the
U.S. delegation gated: "the U.S. Government believes that keiretsu relationships often tend to foster
preferentid group trade, anti-competitive activity, and impede foreign direct investment (FDI)."8 Eventhe
GATT Council has drawn attention to "the difficulties exper-ienced by foreign suppliersin establishing their
products on the Japanese market because the anti-competitive practices of certain Japanese firms were not

adequately addressed."

The operation of the keiretsu system can best be judged by looking at specific examples. The auto parts
sector isonein which keiretsu purchasing practices are epecidly sgnificant. As the Auto Parts Advisory
Committee, anational advisory committee created by the Fair Trade in Auto Parts Act, concluded in 1990:

The most important keiretsu forms in the automotive industry include: inter-market groupings involving
vehicle producers with a broad range of commercia and financid firms; intramarket, or vertica
groupings of Origind Equipment Manufacturers (OEMS) and their subsidiaries and ffiliates;
cooperative associations of suppliers created by OEMs, and specidized distribution groups. . . .
Because of this long-established sourcing pattern, it is extremely difficult for any outsde (U.S. or
Japanese) supplier to become amaor supplier to amagor Japanese vehicle manufacturer with which it
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has no previous business relationship.©

Enforcement of restrictive procurement practices by the groupsis highly effective. Companies are cautious
about engaging in business outside of the group. For example, in one reported incident, a U.S. congtruction
contractor had to dress the em-ployees of a Japanese subcontractor in the con-tractor's uniforms to prevent
the subcontractor's normal Japanese contractor from finding out that the subcontractor was doing work for a

US. firm

Role of trading companies. A unique feature of Japanese import trade is the extent to which it is dominated
by trading companies, many of which are affiliated with keiretsu. The trading companies share of Japan's
total imports, dready large, has been growing sharply in recent years. In the late 1980s, the top nine genera
trading companies were handling about three-quarters of Japan's impor‘[s12 In fact, the trading companies
have even "taken on some of the coordinating and “flagship' roles performed in the pre-war years by the

zaibatsu holding compaqies'ig’ Despite the size and prominent role of the trading companies, however, it is
actualy their weakness that underlies the negative effect on imports into Japan. The U.S. Internationa Trade
Commission (ITC) has cited the "group &ffiliations of the trading companies” and has noted thet their financid
tiesto other keiretsu members

limit the trading companies freedom of action. These giant firms often find themselves condrained in
what products they can import, under what terms they will be sold, and how much market share they
can seek for those imports. . . . Some observers have suggested that control by Japanese firms over
U.S. bilaterd trade flows has impeded U.S. suppliers from regping the full benefits of Japan's current
import boom, and from establishing the type of long-term relationships which are crucid to sustained

business with Japanese corporations. 14

The sted sector is one of many in which the dl-important trading companies C and their close cooperation
with manufacturers C can lead to the suppression of imports. For example, three employees of atrading
company were reported to have been abruptly transferred to other sections of the company for importing

sted without the gpprova of Japanese sted manufacturers.’®

Effect on trade. To understand the dramétic effects that keiretsu purchasing policies have on trade, one
must understand the enormous economic power of these groups. According to the ITC, the 193 firms that
participate on the executives councils of Japan's six financia keiretsu account for about 15 percent of the
total assets of the Jgpanese economy and 17 percent of tota sdes. If subsdiaries and affiliates C the keiretsu
rank and file C are taken into account, the number of firms included increases more than five-fold, to over
1000 (and the percentage of total Japanese assets and sales s accordingly much higher).2® In heavy industrial
sectors, intra-kelretsu transactions have been estimated to account for 35 percent to 50 percent of total
trade, afigure which excludes transactions with vertica keiretsu afiliates. "[T]he overdl average
interndization including both [horizontd and verticd] kearetsu forms, islikely to surpass 50 percent of firms

total trade."t’

Congdering the extent to which keiretsu dominate the Japanese economy, one would expect pre-ferential
purchasing arrangements to have a mgjor effect on trade. A recent groundbreaking study of the effects of
Japan's keiretsu on imports and exports confirms this suspicion. Economist Robert Lawrence of the
Brookings Ingtitution found that Japanese industries dominated by horizonta keiretsu were marked by low
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imports. In addition, these horizontd keiretsu were not associated with higher export shares. This latter
finding, as Lawrence noted, tends to negate the thesis that the low level of imports resulted from the efficiency
of loca producers. Lawrence concluded that Japan's 1985 manufactured imports would have been as much
as $35 hillion higher but for the existence of the kel retsu. 18 (He dso noted, however, that if import-reducing
effects were actudly eliminated, the yen would very likely depreciate and offset some of the predicted
difference.) Lawrence explained why the keiretsu, structureis troubling whether or not thereis blatant,
detailed evidence of anticompetitive activities.

The import results could reflect collu-sve behavior by keiretsu firms. However, it is not necessary to
resort to an intricate conspiracy theory to account for them. It is al'so not necessary to believe that
keiretsu firmsrefuse to ded with outsders and/or are unrespongive to price differences. There could
be discrimination againgt imports, smply if, everything dse being equd, keiretsu members prefer to
buy from other keiretsu members. Asthe theory of discrimination makes clear, preferences for
discrimination need not be absolute. ™

Prospects. It isnot likely that the problems the keiretsu present for U.S. exporters will be re-solved any
time soon, particularly if the pattern of non-implementation of promised reforms conti-nues. In the first round
of the SI, the Japanese government made a number of commitments regarding the keiretsu system, including
agenera statement that it "intends to make Keretsu more open and trans-parent and to take necessary steps

toward that end."® Asthe U.S. delegation noted initsfirst annua Sl report, however, outsde of certain
lim-ited measures "the GOJ [ Government of Japan] has not appreciably furthered the agreed god's of the SlI

processin the keiretsu area.” 2

Berkdey professor Michadl Gerlach draws an gpt andogy: "Tdling them to dismantle the keiretsu islike
telling Americansto rip up their credit cards. It is fundamentd to the way business has been donein Japan."22

Chaehol

The keiretsu may be the most dramatic example of the effects that industrid concentration and restrictive
intra-group trading can have on trade, but they are not the only example. In Kores, it is the chaebol which
dominate indudtrid activity. A chaebol has been defined as "afamily-owned and managed group of

companies that exercises monopolistic or oligopoalistic control in product lines and industries'

The degree to which the chaebol dominate the Korean economy is quite remarkable. According to the
World Bank, the top ten chaebol accounted for over 30 percent of Korean manufacturing in 1982. Asthe
Bank noted, "Therise of oligopoliesin particular points to the prevaence of indudtrid groupings tending to
establish dominant positionsin avariety of industries.. . . .">* Unlike the keiretsu, the chagbol do not center
on afinandd inditution (arole played by the government).

The effects of the chaebol on trade have been studied less than those of the keiretsu. Thereis evidence,
however, that the chaebol have used their dominant position in the Korean economy to control imports. For
example, one press report indicates that when import restrictions on refrigerators were removed in 1988,
three chaebol obtained control of refrigerator distribution and charged consumers severa times the landed

pri ce®The negative effects of such pricing practices on import volumes are obvious.
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1. CARTELS

There are an enormous number and variety of cartels operating around the world. Sometimes they operate
with officid sanction, while in other casesthey are ostensibly illega but are dlowed to operate neverthdess.
These cartds take avariety of forms, including traditiond price/production cartels, import cartels, export
cartels, and public pro-curement cartels. So long as they benefit from formd or informa import restraintsin
their own markets, these cartels are capable of (and often successful in) atering trade flowsto the
disadvantage of foreign firms and workers. In many cases, some of which are discussed below, cartels
restrict U.S. exportsto (or artificidly encourage importation into the United States from) important U.S.
trading partners.

European Community

Efforts to strengthen European Community (EC) competition laws and antitrust enforcement have recelved
sgnificant attention over the past few years, and there can be little doubt that these efforts have borne some
fruit. Neverthdess, the EC market continues to be characterized by a high degree of private restrictive
activity.

It is not uncommon for EC countries, and even the EC itsdlf, explicitly to authorize the formation of cartels.
For example, there were over 300 legdized cartelsin West Germany as of January 1987. 2 These cartels
involved varying forms and degrees of cooperation in industries including machinery, trangportation
equipment, stedl, eectronic equipment, and sone and clay. A postive correlation has been found between
the existence of these cartels and price increases®’

Steel. An extreme example of an officialy authorized cartel is one which existed, until relatively recently, in
the EC gted industry. An EC gted cartd was formed by the European Commission after the stedl industry
plunged into crigsin 1974. Under the cartel, the Commission set nationd production ceilings and minimum
prices for some products. Eurofer, aprivate industry group, coordinated these palicies for the industry with
the EC, dlocating production quotas among member companies and setting prices in excess of

Commission-prescribed minimums. The Commission had, and used, the ability to sanction cartel breakers®

Evidence suggests that the sted cartel had an adverse impact on internationd trade in stedl products.
Exceptions to production and price controls, for sales outside of the EC, encouraged producers to export
excess capacity. Import quotas ensured that EC stedl prices were not undercut by imports, enabling EC
producers to export surplus production at low prices (cross-subsidized by monopoly rents from domestic

sdles).

While the forma stedl cartel has been phased out, the EC Commission has rgjected proposas by EC
competition officids to amend or abolish the European Cod and Steed Community (ECSC) Treaty. Asa
result, EC officids retain the ability to reinditute production/price monitoring and controls should conditionsin

the industry once again worsen.

Even without formd cartel arrangements, there is evidence that private anticompetitive arrangements remain in
the EC gted indudtry. It was reported on July 4, 1991, that "European Commission officiads, suspecting an
illega sted industry monopoly, have raided the offices of Eurofer aswell asthose of dl the leading European

Community stedl groups! An EC officia explained that "the raids are due to suspicion that all the major
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firms have been working to control production and de-livery, which can mean controlling prioestoo.'32

EC competition officids in the past severd years have dso investigated market sharing cartelsin the
structurd, rebar, oil country tubular goods, and stainless flat-rolled sectors. (In the stainless flat-rolled case,
de minimis fines were imposed because a strong case was made that EC officids were fully aware of the
existence of the cartdl .)33 British Stedl indicated, in a 1988 financid prospectus, that 17 percent of its

turnover conssted of products in which "arrangements’ exi ged. 3 As recently as May 1991, an EC officid
noted that "[t]he stedl industry is particularly prone to market-sharing agreements.. . . . [T]hereis atendency

to share markets when faced with greater competition.”

Heavy electrical equipment. In spite of their success in other markets, U.S. producers of heavy eectrical
equipment did not win asingle order from an EC purchaser in a country which had a domestic production
base between 1975 and 1988. (By comparison, during that period, imports accounted for 10 to 20 percent
of U.S. consumption of large power transformers, and 10 to 25 percent of U.S. consumption of steam
turbine generators)36 Whilethelow level of EC heavy dectricd equipment importsisduein large part to
"buy nationd" policies, both the closure of the EC market and the relative success of EC firmsin
third-country markets are reported to result in part from private redtrictive activities.

In this case, the producers group has aname: the Internationa Electrica Association (IEA). Formed in 1936
in Lausanne, Switzerland and till based there, the IEA is "a grouping of the mgor dectrica companies of
Europe; a trade association to some, acartel to others"’ The group is not exclusively European; U.S.
companiesinitidly participated, but were compelled (as areault of the U.S. antitrust laws) to withdraw after
World War 11. More recently, six mgor Japanese firms reportedly joined the IEA, and by 1979 accounted

for 25 percent of the dues collected by the group.38

A 1980 report prepared for the U.S. House of Representatives accused the IEA of dumping equipment on
the U.S. market with the am of undermining the U.S. heavy dectrica industry. At about the sametime, a
detailed account of the group's underlying contractua arrangements underscored

the possibility that the IEA will extend its scope directly to the United States and subject certain
product markets viaits joint ventures and subsidiariesto some or dl of the restrictions in the cartel
contracts. . . . [E]ven though United States markets are excluded explicitly from the contractua
coverage of the IEA, the agreements among European and Japanese members raise questions of

legitimate concern for United States public pol icy.39

The IEA's primary achievement, reportedly, was to keep U.S. firms from winning contracts oversees. This
was particularly true in developing countries, IEA members are reported to have bid collusively for projects
in the third world, thus blocking U.S. sdes. A addition, anaydts concluded that the IEA was responsible
for declining U.S. exportsto the (mostly EC) home countries of its members. "In the presence of the
internationa cartd, it is understandable that the market share of United States exports going to cartdized

countries has falen during the last decade.” 41 The situation was summarized in 1979;

Thereisincipient evidence that consequences of 1EA activities aready have been felt. These include:
(&) reduction in U.S. exports, (b) loss of U.S. technological leadership and independent domestic
manufacturing capability, () reduction in potentia or actual competition, and (d) the possible extension
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of some aspects of the cartel into the United States

Recent reports suggest that 1EA activity continues. Given the ongoing private practices in thisindudtry, a
pending EC Directive supposedly opening the procurement market for heavy eectrica equipment may prove
disappoainting.

Whatever the truth may be about the present-day activities of the IEA, the heavy dectricad industry is
suspected of cartdization. At the very leadt, it is an industry which has strong internationd links, with a
complex web of co-operation agreements backing up actua mer-gers and takeovers. It is perfectly
possible that by the end of the 1990s, there will be no more than a handful of mgor companiesin the
market. An open procurement system will provide no protection againgt the operation of cartdls; it

could even fadilitate it.

Soda ash. The European market for soda ash, a chemicd used in glassmaking, chemicas, and detergents,
has been dominated by two firms recently cited by the EC Commission for abusing their market power: ICl
of Britain and Solvay of Belgium. Under a decades-old market-sharing arrangement, |CI was dlocated the
U.K. and Irish markets, while Solvay was alocated the continental market. Currently, 1Cl and Solvay hold
90 percent and 70 percent of their repective markets. Although these territoria alocations were theoreticaly
abolished decades ago, the EC Commission in April 1991 found the firms guilty of exclusionary practices and

abuse of market power.""’ The Commission imposed on ICl, Solvay, and a third company fines totalling 48
million ECUs (amost $55 million), the largest such fine it has ever imposed. s

U.S. producers appear to be ideally Stuated to supply the European soda ash market. Because of the huge
advantage U.S. producers of natural soda ash have over European producers of synthetics, U.S. prices for
soda ash are substantidly lower than those prevailing in the European market. (Sometimes U.S. pricesreach
as low as one-hdf of the European market price)) The dimination of prohibitive dumping dutiesin 1990
would thus seem to have opened the door to adramatic increase in U.S. exports.

In fact, such optimism may not be judtified. For example, the EC has indicated that it will mon-itor U.S. soda

ash prices and will re-impose aduty if it detects any "unfair” activity. 6 Even more troubling isthe clear sense
of European soda ash consumers that their continued access to domestic supplies depends on limiting
purchases from foreigners. In May 1990, Mr. Roger Deschodt, a soda ash "agent” testifying on behdf of his
company RODESCO before the EC's Directorate-Generd for Competition, summarized the problem with
the following anecdote:

One glass customer asked us last year, when he was on the point of renewing his contract with the
local Belgian pro-ducer, to look for another source for soda ash and mentioned the U.S. He asked us
whether we could look out for product for him from the U.S. He said he couldn't do it himself because
he didn't want to sever rdations with his present supplier because he could retdiate and increase his
price.. .. Theindividua glass producers are afraid of retdiation from the dominant soda ash producer

and if they use agents like mysdlf they don't expose themsalves*’
Japan

The generd attitude toward cartdls in Jgpan, dthough arguably evolving dowly, is very tolerant. Congder the
comments of Konosuke Matsushita, the founder of Matsushita Electronics, who declared in 1966:
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[ T]here used to be no opportunity [in the ectric gppliance industry] for Presidents from each
company to meet and talk. Asyou know, in other big industries, Presidents constantly meet with each
other and discuss the direction that should be followed by the whole industry. Quite naturaly,
questions also come up as to what quantity to produce. But, where e ectric gppliance manufacturers
are concerned . . . there used to be no summit talks. Thisis very strange indeed. | think that
responsible men should meet at least once amonth and talk about management for the purpose of

tabilizing theindustry a all times®

The tolerant Japanese attitude is reflected in the existence of mechanisms for the legd recognition of cartels.
Japan's Antimonopoly Law, adopted during the U.S. occupation and modeled closdy onits U.S.
counterpart, has been amended to alow for the creation of "depresson” and "rationdization” cartels subject

to the approva of the Jgpan Fair Trade Commission (JI——I'C).49 In addition, the Minigtry of Internationa

Trade and Industry (MITI) has obtained the enactment of "bypass laws that authorize the formation of cartels
under the supervision of agencies respongble for particular industries. By 1983, cartels formed under bypass

laws numbered 19,762, in contrast to 265 under the Antimonopoly Law. >

According to the recent report of an officid Japanese government study group, 68 "areas’ were exempt from
the application of the Antimonopoly Act as of April 1991. Fifty-9x of these casesinvolve price or production
cartels, most (90 percent) of which were "introduced in the period from the late 1940s to the early 1960s."
The study group concluded that "exemption of certain cartels from the Anti-Monopoly Act and the officia
regulation over resale prices of certain productsrestrict price competition and block efforts at industrial

adj ustments">* (Emphasis added.) The group's recommendation to the JFTC reportedly will cal for dl
cartes blocking structura adjustment to be outlawed.

By some accounts, officialy recognized cartels have become a less severe problem in recent years. One
andysis, citing JFTC documents, reports that the percentage of manufacturing shipments covered by forma
(legd) cartes declined from 28 percent in 1963 to 18 percent in 1973 and estimated that it had fallen il
further by 1989. However, the authors candidly acknowledge that "we do not know to what extent legd

cartels have been replaced by illegal ones"®? This observation underscores the problematic record of
enforcement C more accurately, the record of non-enforcement C by Japan of the Antimonopoly law against
illegal cartels. Because treble damages are not available for antitrust violations in Japan, and there are
virtualy no sngle-damage actions brought by private parties, antitrust enforcement has been left dmost

exclusvely in the hands of the JFT CBA thorough 1989 andysis noted that a crimina antitrust pro-secution
"may be commenced only after accusation by the JFTC itself. To date, the JFTC hasrardly initiated crimind

proceedings.” During 1987, for example, there were no crimina prosecutions at dl N

Civil actions by the JFTC, while more common than criminal cases, are too sporadic and carry fines far too
low to achieve their supposed deterrent purpose. In 1987, for example, the JFTC investigated 194 cases and
found 118 violations of the Antimonopoly Law. Very little, however, was actudly done in these cases. The
JFTC issued six recommendations (to desist from conduct violating the Act) and 112 warnings, while atotd

of 54 personsin six price cartd cases were ordered to pay finestotaling $1.2 million.>®

There has been some improvement. For example, the number of forma JFTC recommendations increased to
7in 1989 and to 22 in 1990.% In 1990 the assessment of surcharges totaled arecord $71 million, and the
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number of warnings increased to 18 from 12 in 1989.>” Moreover, the gatutory surcharge level has been
increased from between 0.5 percent and 2 percent of the salesinvolved in a violation to between 1 percent

and 6 percent.58 While encouraging, however, these changes are wholly inadequate to deter collusive
behavior by Japanese firms. The U.S. Government has sharply criticized Japan's performance in this area,
noting in particular the inadequacy of the gatutory fines and the low leve of public and private enforcement.

By no means has the Japanese government's role been limited to inadequate policing. In many cases, the
government has directly encouraged or even required cartelization, including collaboration on price,
production, or research. MITI officid Kosuke Y amamoto, in the course of describing the differences
between MITI and the U.S. Department of Commerce, put the matter bluntly: "Unless we get industry

together on something, we smply cannot implement adecison® M ichiyuki Uenohara, formerly director of
research and development at NEC and now a high-level adviser to the company, explanswhy MITI's active
role persds.

R&D resourcesin the world are scarce; even big companies scream for these resources. If we don't
collaborate, we can't advance. It'stoo expensive even for NEC. MITI isthe third party needed to

coordinate industry. 60

Japanese import cartels have been reported in a number of indugtries, particularly raw materids sectors. In
some cases these import cartes are officidly authorized. More frequently, however, import cartds are smply
tolerated or tacitly encouraged by the Japanese Government. The GATT Secretariat recently drew attention
to Japan's Export and Import Transaction Law, noting that

it permits, under certain conditions, importers to form cartels with a view to regulating import prices,
quantities and other factors so asto avoid excessive import competition or for other specified
purposes. The cartels must be approved by the Minister of Internationa Trade and Industry, in
consultation with the Fair Trade Commission. Upon appro-va, the cartds are exempted from

gppli-cation of the Japanese Anti-Monopoly Law. 61

Export cartels, in which Japanese producers collude on supply and pricing decisions in foreign markets to
minimize competition among themseves while energeticaly competing againgt foreign producers, have dso
been reported in some sectors. Findly, and most notably in the construction sector, collusive bidding for
public contractsis reportedly carried out by public procurement cartels.

Silicon and polysilicon. In the 1980s, Japan, reportedly through a policy of industrid targeting, achieved a
pogition of dominance in the production of glicon wafers and polysilicon, the basic building materids of the
semiconductor industry. The High Purity Silicon Issues Study Group, formed in 1983 and consgting of MITI
and representatives of the sllicon industry, developed a series of dtrategic re-commendations caling for
expangon of domedtic production, entry of new companies into the poly-silicon field, capita investment in
foreign makers, joint R&D projects, standardization of wafer pro-duction, and strengthening of ties with
down-stream users. A 1985 Report by this Group noted that

it isdifficult to say precisdy what form cooperation should take between the sli-con industry and
down-stream indus-try. However, it is clear that there must be serious discussions between the two

indudtries about where the line dividing their responghbilities should be drawn. 62
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What followed was amassve MITI-led expanson in slicon, a atime when the market was dready
depressed, leading one U.S. observer to comment:

Isthe world so short of silicon wafer cgpacity that dl this new MITI-induced investment is necessary?
Hardly. . . [T]he new Japanese push isingpired not by visions of an untgpped market but by a nationa

decision that Japan ought to try dominating this aready well-established market.®®

At the same time, Jgpan engaged in a huge capacity expangon effort in polysilicon. Worldwide capacity in
1985 was about 4500 metric tons a year, which was roughly commensurate with world demand. Between
1985 and 1987, Japanese firms added gpproximately 2500 metric tons of capacity while world demand
grew by only 500 tons. The result was oversupply and a collgpse in the world price. By 1989, it was

reported that world polysilicon plants could "churn out more of the slver-gray stuff than anyone needs'®*

Union Carbide, aU.S. pro-ducer of polysilicon, filed in aU.S. didrict court an antitrust complaint containing
specific alegations of anticompetitive actions by Japanese slicon firms® These dlegations, however, were
never explored by a court. Before the case could go to trid, Union Carbide's polysilicon operation was
acquired by one of the alleged conspirators, Komatsu Electronic Metds, and the complaint was withdrawn.

With the Carbide sale, Japan's world market share in polysilicon rose to 45 percent, and the U.S. share fell
to 30 percent (actudly less, since one of the two remaining U.S. firms was partidly owned by Japanese
producers). In the words of one observer, these developments "put the U.S. on a potentia course to silicon

oblivion.® These fears proved to be well-founded when, in 1989-90, Japanese companies purchased the
slicon operations of their largest U.S. competitors. Following these purcha-ses, three Japanese firms C
Shinetsu Hundotai, Osaka Titanium, and Mitsubishi C became the largest manufacturers of sllicon wafersin

the world. The Japanese share of the world merchant wafer market had grown to 72 percent.67

Semiconductors. In cooperation with MITI, Japanese producers of Dynamic Random Access Memory
(DRAM) chipsin the mid-1980s are re-ported to have pursued a coordinated production and trade
drartegy. Following an extremely costly period of dumping and price suppression, which succeeded in
driving once-preeminent U.S. firms from the mar-ket, the Japanese producers reportedly agreed to curtail
output and thereby stabilize prices. Despite aDRAM glut and massve overcapacity, these agreements
generated significant increases in the price of DRAMS to consumers.

Immediately prior to the 1986 U.S./Japan Semiconductor Agreement, with most U.S. firms driven from the
market, there was little competitive brake to these price manipulations. According to one Japanese account,
"each company refrained from price-cut competition and stepped in to increase the price one after another,

therefore pro-spects for drastic improvement of each company's profit for 1986 is certain [Sic] o8
Arrangements among producers were aso, in part, facilitated by the Government of Jgpan, through the MITI
guidepost system (under which the Minigtry "predicted” output and pricing decisions).

Japanese dumping in the DRAM market, to-gether with problems in other semiconductor pro-duct markets,
gave rise to tremendous bilatera trade friction, trade litigation, and ultimately the 1986 Semiconductor
Agreement. The Agreement, however, only partidly aleviated trade pressures. In particular, the opening of
the Japanese market which was promised to the U.S. industry did not fully materidize. Then-Senator Pete
Wilson (R-CA) concluded in 1988 that " Japan is following the too-well-besten path of protected home
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markets and concerted anti-competitive behavior.” 9 A second Semiconductor Agreement was negotiated
and signed on June 11, 1991.

Soda ash. In 1973, in conjunction with a decision to change their method of production, four Japanese soda
ash producers entered into a secret agreement designed to enable them to regulate the flow of imported soda
agh into the Japanese market while they struggled to regain international competitiveness. Acting through the
Japan Soda Industry Association (JSA), they created aredtrictive system to dlow for the importation of U.S.
soda ash to cover shortfallsin domestic production.

U.S. soda ash was imported via designated trading companies, with the imported product divided in
an agreed ratio for resde through the member companies own distribution networks.

Together with trading company affiliates, the JSA established the Toko Termind, Japan's only facility
dedicated to the handling and storage of imported soda ash. The JSA's control of this facility, in which
U.S. firms had been precluded from purchasing a stake, en-abled it to control the flow of soda ash into
Japan.

The Japanese producers reportedly exerted pressure, directly and through their trading company
affiliates, on Japanese soda ash consumers (predominantly glassmaking enter-pri-ses) not to attempt to
procure imported soda ash through independent channedls C that is, from a source other than the
producers group itself. The principal form of pressure, reportedly, was the threet that if a consumer
brought imported soda ash from an independent source, that consumer's supplies could be cut off by

domestic producers70

The JFTC has investigated the Japanese soda ash industry on two occasions. In 1983 it found the

exigence of anillegd cartd, whose activitiesit ordered to cease. ! However, effective corrective
measures were not enforced, and U.S. industry sources indicated that the Japanese producers
continued to regulate imports on ajoint basis. In 1987, in a second investigation, the JFTC found the
exigence of certain practices which "could become problematic depending on circumstances,” and
formally admonished Japanese soda ash producersto "take care not to violate the Antimonopoly

LaN."72

Of particular concern was the Japanese consumers practice of requesting pre-clearance from their
traditional Japanese supplier before purchasing U.S. soda ash. U.S. sources aso reported instances
where Japanese distributors and consumers were threatened with commercid retdiation by Jap-anese
soda ash producers and their affiliated trading companiesif they continued to handle and use for-eign

soda ash. 3 There s recent evidence of some form of regulation of total import volume.

At the end of 1988, an order was placed by a trading company which was in-ordinately
concerned whether the order would be counted as part of the U.S. total for 1988 or 1989 B a
concern which is commercidly irrdevant, but quite re-levant if someoneistrying to adminiser a

quota.”

Congtruction. Dango (bid-rigging or, literdly, "conference”) is the Japanese practice by which
congtruction companies, before submitting bids on a contract, jointly decide which company will win.
The companies then bid according to the agreement, with the presdlected winner submitting the lowest
bid. Profits are later shared among the group.
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Dango is prevadent in the public construction sector. In one reported incident, a Japanese news-paper
obtained an interna document of the Ministry of Congtruction ligting those firms which were "likely" to
be awarded specific contracts in the coming fiscal year. This document proved accurate in 43 of 45
cases. A number of analyses, however, have concluded that dango is aso widespread in the private
congtruction market. One commentator concluded that dango "is especidly strong in private
condruction projects, making it virtualy impossible for foreign companies C especidly newcomers C
to take on mgjor Japanese privatejobsh"75 Theresults of dango are predictable: for 1990, the U.S.
share of the Japanese construction market (about $300 million) compared very unfavorably C
particularly in view of the competitiveness of U.S. congruction firms C with the $3.3 billion worth of

contracts which Japanese firms were estimated to have in the United States."®

In addition to restricting market access for U.S. firms, dango has directly affected the U.S.
Government. Japanese congtruction firms have been investigated for rigging bids at U.S. military bases.
Thefirmsinvolved C over 100 firmsin one case C settled with the U.S. Government and were cited

by the JFTC aswdl.” Mot recently, NEC Information Technologies agreed to pay the U.S.
Treasury $34 million for overcharges during the period 1981-88.7

Over the past few years, the United States has negotiated severa agreements with Japan intended to
improve market access for U.S. congtruction firms. As long as Japanese firms are able to collude on
congtruction bids, however, each U.S. firm must compete with the entire Japanese industry rather than
with each Jgpanese firm individually. Securing the right to bid on projects, therefore, may not yidd
satisfactory results unless dango itsdlf is attacked directly and energeticdly by the Government of
Japan.

Amor phous metals. In March, 1990, Allied Signd filed a Section 301 petition aleging a number of
anticompetitive activities amed at blocking importsinto Japan of Allied's product Metglas and the
electricity transformersinto which Metglas was incorporated. (Metglas is an amorphous metal
substance which, when used in place of stedl asthe core of an dectricity transformer, can generate
energy savings of up to 70 percent.) According to the company, the Japanese government delayed the
gpproval of patents, organized joint research, granted subsidies to the domestic industry, and, most
importantly, successfully encouraged Japanese eectric utilities (the primary customers) to boycott
Allied'stransformers. These measures were designed, Allied dleged, to dlow Japanese companies to
dev-elop a product to compete with Metglas.

Allied's chairman Edward L. Hennesy, Jr. caled the measures a "textbook example of Japanese

indugtrid targeting of cutting-edge technology."79 Another Allied spokesman was even more blunt:
"The Japanese government organized and led a cartel of Japanese industry whose god was to develop
amorphous meta technology and to thwart our efforts to patent and market our technology in

Japan."80 After severd months of rancorous bilatera negotiations conducted under threat of a Section
301 investigation, Japanese companies agreed to purchase specified quantities of transformers from

Allied over athirty-month period.8

Machinetools. A petition filed with the USTR in 1982 dleged the existence of anticompstitive
activities in the machine tool industry, conducted primarily through the Japan Machinery Exporters

Association (JMEA) and the Japan Machine Tool Builders Association (MBTA).8 Formedin
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response to the first of three laws for the promotion of the machinery industry, this aleged machine tool
cartel was said to have pursued a predatory export strategy it bankrolled with mono-poly rents
extracted from the Japanese market.

The petition noted that the group enjoyed forma immunity from the Antimonopoly Law for its
price-fixing activities, and informa (but equaly effective) immunity for MITI-guided anticompetitive
practices aimed at securing export markets. The primary god, according to the petition, was "capturing
amgor share of the main export markets, especidly the United States." 83 Japanese successin
pursuing this goa, together with other factors, eventudly led to aU.S. request for voluntary export
restraints as part of a Reagan Adminidration program to revitdize the U.S. machine tool industry.

Forest products. Cartel policies are said to affect Japanese purchasers of forest productsin Japan
and in other countries. One knowledgeable industry representative (in a confidential conversation)
reported that at times of rapid increase in the price of logsin the U.S. Pacific Northwest, dl of the
U.S.-based Japanese purchasers would be recalled to Tokyo on the same day. Upon their return to
the United States saverd days later, prices would stabilize at lower levels.

Coordinated import behavior aso characterizes the paper industry. The Japan Paper Importers
Association, established in 1981, reportedly has extensive control over imports, with the stated goa of

"maintainfing] an “orderly market' in Japan. &

Thisligt of Japanese cartels, despiteits length, isillugtrative rather than exhaudive. Cartdization isthe
most pervasive and, from the standpoint of those who would export to Japan, probably the most
pernicious anticompetitive practice occurring in Japan. (Actudly, cartelization in Jgpan is not o much a
practice asaway of life. The cartels themsdves engage in anticompetitive "practices,” such as
price-fixing.)

The Structurd Impediments Initiative (SI1) holds out an opportunity for counteracting the influence and
activities of Japanese cartels. However, the SlI has been only margindly successful so far, and it will
require a consderably strength-ened commitment from both sides to generate quantifiable results.

Cartels and Import Suppression

To be successtul in setting home-market prices, cartels must block out foreign entrants who otherwise
would be attracted by high cartel prices. While legdly sanctioned import cartels are in a pogition to
limit or exclude imports directly, unofficid cartels can achieve snilar results by inducing dependent
suppliers or purchasers (1) to refuse to ded in imported goods or (2) to fix the price of foreign goods
a high levesthat drive down the competitiveness of imports. It isfor this reason that cartelsin foreign
countries are frequently accompanied by some form of restraint on imports.

V. DISTRIBUTIONAL (VERTICAL) RESTRAINTS

Extensive producer control of distributorsin a given sector, whether achieved by contract,
cross-shareholding, or vertica integration, can severdly redtrict imports C provided that, asis often the
case, imports are handled by the same digtributors. Pro-ducers in a number of countriesthat are
important U.S. trading part-ners have the ability either to prevent local distributors from dedling in
imports (including U.S.-produced goods) entirely, or to require distributors to resdll imports on terms
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which reduce their competitiveness. In such circumstances, U.S. producers, unless they can find some
means of circumventing these controlled distributors, may find that they can export their products only
with the "permisson” of producersin the importing country.

Japan

Japan's extraordinarily inefficient and codlly distribution system provides the best example among
developed countries of ditributiona import redtrictions. This system is often both the result of
anticompetitive activities and amgor impediment to increased competition. Robert Lawrence has
concluded that distribution problems are "associated with, but not exclusively confined to keiretsu
arangements’ and that

[floreign firms play aremarkably small rolein sdling their own productsin Jepanand . . . are
typicaly paid only world market prices. Most of the rents from foreign products are earned by
Japanese didributors. . . . Indeed a distribution system with high markups on foreign goodsis
the private-sector equivaent of a system of high-tariffs. The digtributors rather than the

government collect the revenue &

The cogt of distribution has remained high despite the massive post-1985 gppreciation of the yen and
the corresponding drop in some yen-de-nominated prices.

[N]ot dl industries are exposed to competitive internationd trade or even to brisk competition.
The strong yen has not put much pressure on distribution and other services, nor hasit hurt

busi nesses protected by import controls, price supports, or entry restricti ons&

Various methods are used to retrict competition among distributors in Japan. Theseinclude: (1)
massive horizontd integration at the retall level (Matsushita controls avast retall network of 24,000
goresthat sall Matsushita products amost excl u—sively),87 (2) specific contractua restrictions on
whom a dedler can trade with and the territory in which adedler may sdll, and (3) anumber of
practices intended to make dedlers financidly dependent upon domestic producers and thereby easily
induced to redtrict their purchasing behavior.

Paper. The Japanese paper industry provides a clear example of producer-controlled distributors
cgpable of acting to limit imports. The trading companies which handle the vast bulk of imported paper
are connected to the mgor Japanese paper suppliers by an extraordinarily complex web of debt and

equity ties®® "Paper agents,” distributors who buy directly from mills, "often are not independent. In
the paper industry, they are virtudly al tied directly to Japanese manufacturers like the paper giant Qi

which, together with its severd dffiliates, dominates most of the domestic market."®°

The JFTC itsdlf has observed that supply patterns arerigid, at least in part, "because of close
rel ationships between paper manufacturers and companies in the distribution sector, as seen in the fact

that the mgor agencies each have a main manu-facturer with which they ded 90

Further distributional barriers arise from pa-per sector pricing and credit policies. Atogime, or
after-the-fact price readjustment, alows paper suppliers and distributors to work out prices long after
contracts are closed, and leaves ditributors who hope to show a profit from one period to the next
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dependent upon existing suppliers91 This practice, which essentidly amounts to a system of
discretionary rebates, has been condemned by the U.S. Government and by the JFrc® Equdly
pro-blematic is the widespread use of promissory notes at different stages of paper digtribution. These
notes keep financialy weak digtributors in business and |eave them completely dependent on the
suppliers who honor their notes. The U.S. Department of Commerce found, in dedling with asmilar
system of ppromissory notes in the distribution of solid wood products, that "with this type of supplier
financing, it is easy to understand the strong iinfluence that suppliers can exert on their customers|i.e,
distributors]. Changing suppliers risks dienating amajor source of credit."94

Soda ash. The JFTC found in 1987 that horizontd market-regulating arrangements by Japanese soda
ash producers were no longer taking place. However, U.S. soda ash firms continue to find that
Japanese soda ash consumers affiliated with the Japanese producers group are generdly unwilling to
increase purchases of U.S. soda ash regardless of commercia considerations such as price and
qudity. In some cases this rductance may smply reflect long-standing commercid reationships, but
these consumers are vulnerable to a cutoff of domestic supply if they switch to an imported source.
The past decade has yidlded some reports of a threatened interruption of supply by a domestic

produc:er.95

Semiconductor -based equipment. The distribution system aso redtricts exports to Japan of more
complex manufactured products. Digtribution barriersin such circumstances are doubly pernicious,
because they aso suppress the importation of products "upstream” from the products directly at issue.
Two prominent Japan scholars, writing in 1986, drew attention to an example of this phe-nomenon,
noting that

evidence suggesting anticompetitive behavior in the marketing of office computers and other
products utilizing microchips has been uncovered by the FTCJ. The commission hasreleased a
report on the increasing "capture”’ of wholesders, arecent rise in producers stockholdingsin
digtribution outlets, and the transfer of management personnd between manufacturers and
sdlers. While the percentage of wholesders dedling excusively with one manufacturer is not
high (34 percent), the FTCJ discovered that contracts sSigned between producers and dedlers
contained "redtrictions regarding retail prices, sdes areg, retallers to whom the products could
be sold, and other matters, restrictions which conflict with the intent of the Antimonopoly Act.”

Accordingly, the FTCJ "advised" the implicated firms to iminate these dlauses 96

Automobiles. In the words of the U.S. International Trade Commission, "The Japanese automabile
indudtry is one of the most frequently cited examples of a strong distribution keiretsu, and one in which

exclusive desling has often been viewed as pervasive’

Until recently, supplier-dealer contracts often required Japanese automobile dedersto trade
exclusvely in the manufacturer's nameplate. (By comparison, the vast mgjority of U.S. dedersare
"dud deders™) While these and other smilar express contractud provisions have been largely
eliminated, the underlying practices continue as a practica matter because of the power producers
hold over ther distributors.

A number of auto industry financid practices, including producer financing, are responsible for
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Japanese auto dedlers inordinate dependence upon producers. Among the most perniciousis the
practice of variable rebates. One well-documented study explained how the Japanese rebate system
has been utilized to foster anticompetitive behavior.

There are reportedly 500 names for different types of rebates, the most important relating to the
proportion of an outlet's total sales congtituted by the affiliated brand and to adherence to the
suggested retail price. Rebates were offered to distributors on a case-by-case, confidentia basis
and were often given for "loydty," "cooperation,” and "effort.” . . . A variant of the rebate was
the practice of sdling merchandise to digtributors a varying prices. Asdl outletsresold at a

uniform price, thiswas an effective way to reward and punish affiliates®

Because of the extraordinarily high price of land in Japan, in recent years most foreign car
manufacturers have found it prohibitively costly to set up their own exclusive dederships. As aresult,
imports have been impeded. Very recently, as aresult of considerable pressure applied over a period
of years, some Japanese auto makers have indicated awillingness to make their distribution networks
avalableto U.S. firms99 It remains to be seen whether these offers will yield tangible results. The
problem of private redtrictionsin the Japanese ditribution system was summarized in 1990 by the
Director of the Price Research Divison of the Economic Planning Agency's Price Bureau.

Some of the obstacles to competition in distribution are government regulations, such asthe
restrictions on the congtruction of large retail stores and the licensing of liquor stores, but others
gem from traditiond business systems and practices. The vertica afiliations among businesses
in didribution and the systems for setting list prices, returning unsold goods, and offering rebates
al took root within a specific socioeconomic context, one where producers and distributors
place high vaue on harmonious human relations and long-term business dedls. These and other
features of the distribution sector are rationd in their own way, but they are dso capable of

hindering competition. 100
Other

Rebates and bonuses, which can create an extremely effective vertica redtriction when awarded in a
discretionary manner, are utilized to discourage imports in other countries aswdl. For example, the
Norwegian government intervened in 1990 to modify an arrangement under which Norway's only two
suppliers of congtruction sted would grant bonuses to the country'sfive largest stedl didtributorsin
exchange for a guarantee that they would not buy sted outside Norway and Sweden. Even under the
revised arrangement, the distributors can continue to treet the loca producers as their "main

V. ABUSE OF MARKET POWER

Tying isthe practice of conditioning saes (or purchases) of a product in which afirm has market
power on sales or purchases of other products. Thus, adominant supplier of pens might "leverage” its
pen market power into the pencils market by refusing to sell pensto any firm which does not dso
purchase its pencils. This practice, and other smilar abuses of market power, are in many instances
illegd under the U.S. antitrust laws.
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One example of the risks of tying and other market power abuses can be found in the semiconductor
industry. A number of U.S. semiconductor manufacturers aleged afew years ago that Japanese firms
tied purchases of semiconductor products dominated by Japan to purchases of other products or
otherwise attempted to "leverage" market power. As reported by then-Senator Pete Wilson, these
dlegaionsincluded:

e Offering to sell DRAMsto aU.S. company only if that company would transfer proprietary
technology to the Japanese DRAM manufacturer.

e Canceling DRAM shipmentsto aU.S. company hours after talks terminated on a completely unrelated
business arrangement that did not conclude as the Japanese firm wished.

e Threatening to cut DRAM shipmentsto aU.S. firm unlessit purchased custom chips (ASICs) from a

Japanese supplier.1%?

Additional complaints of asmilar nature were recently reported by the General Accounting Office. 103
These complaints are dl the more troubling when consdered in light of the strong sense of U.S.
observers that the product-market dominance on which Japanese tying efforts were based was
"ill-gotten" to begin with. In other words, Jgpan's dominance in DRAMs C which some firms have
gpparently tried to leverage into other markets C was itsdf widely thought to have resulted from other
anticompetitive activities.

Moreover, the willingness of chip suppliersto use a strong market position to seek concessionsin
unrelated areas had implications for nationa security. The possibility that Japanese manufacturers could
refuse to provide U.S. firms with top-of-the-line chips has been raised in studies of foreign
dependence in nationd security-related indudtri s and is again under consderation in the aftermath

of the Gulf War. 1%
VI. SHAREHOL DING AND SHAREHOLDERS RIGHTS

Until the early 1980s, Japan gpplied a series of investment laws that effectively precluded foreign
companies from launching successful hostile takeovers in Japan. Although these laws have been
abolished, foreign companies continue to find it very difficult to invest in, much less take control of,
Japanese corporations. In the eyes of some observers, these difficulties arise from the existence of a
series of "extrdegd" barriers based on a combination of business structures and socid va ues 1% while

these barriers may not aways be insuperable, they create hurdies which only alucky and determined
few seem ableto leap.

Often, it isthe very structure of the Japanese corporate economy, and particularly the extensive system
of cross-shareholding, that serves to impede foreign participation in the Japanese economy. One
commentator has noted that "there are aready so many natura barriers to takeoversthat legal

restrictions are hardly needed." 1%’

The main non-legd barrier to acquisitionsis the shareholding pattern in Japan's corporate world
which isrelevant in two respects. Fird, shares held in stable shareholders hands are unavailable
to the public. A large number of these shares resting in the hands of these stable shareholders

leave fewer shares floating, making it difficult for outside investors to purchase enough shares to

18 of 36 03/17/2005 9:18 PM



The Limitsof the GATT http://www.dbtrade.com/licit/cotl.htm

carry out atender offer. Second, corporate shares in Japan are often cross-held. . . . Such
shareholding patterns dso leaves [9¢] lessfloating shares available for the potentid investors 1%

The inability to purchase control of a Japanese company is, in other words, smply one piece of a
familiar puzzle. "The karetsu ties are the sngle most important characteritic of the Tokyo Stock
Exchange. It is not the Japanese culture that prevents an M&A market from developing; it'sthe
kelretsu system.”109

The low leve of private shareholding means that tender offers are particularly difficult to make.
According to gtatistics compiled by the Tokyo Stock Exchange, individuas account for gpproximately
20 percent of the ownership of listed companies. "Thus, it islikely thet even if al individud
shareholders accepted atender offer, an acquiring company will still have only 20 percent of the target

company's shares"10

Even assuming that aforeign company can obtain sgnificant shareholdings in a Japanese company, its
ability to have an impact on the company's management may not be assured. In part, this Stuation
reflects hodtility towards foreign participation in management of Japanese companies. Until recently,
the charters of many Japanese companies prohibited foreigners from becoming members of the board.
In 1968, a Japanese court held that a charter provision requiring al officers and directors of Toyotato

be Japanese citizens was permissble under the Japanese Condtitution. — Today, however, the greater
regtriction rests in the relaive inability of shareholdersto participate meaningfully in the operation of
Japanese companieﬁ112 As an example of the attitude held by management, many mgor Japanese
companies hold shareholders meetings on the same day, a practice which obvioudy discouragesthe
effective exercise of shareholders rights.

The experience of T. Boone Pickensilludrates the difficulties that foreigners encounter when seeking
to penetrate the closed Japanese system. Despite owning 26 percent of the stock of a Japanese auto
parts company (Koito), Pickens was unable to obtain a seat on the company's board of directors. By
comparison, Toyota C in whose keiretsu Koito lies - owns 19 percent of the stock and gppoints three

members of the board. 113

The trade effects of this redtrictive shareholding system, while not obvious, are nevertheless significant.
Firg, U.S. companies must be able to control C that is, to own C their own digtributorshipsin order to
sl effectively in Japan. Perhaps even more important, the most direct way for the private procurement
decisons of Japan-based multinationa corporations (MNCs) to become more rationd C so that like
other MNCs they will base purchases on commercid consderations rather than on loyaty Cisfor
their ownership to be internationdized. The Jgpanese shareholding system, by blocking
internationalization, preserves discriminatory purchasing patterns and therefore depresses the salein
Japan of imported products.

The prospects for improvement in this area appear particularly bleak. A blue-ribbon panel of experts
on government and banking recently concluded that "any effort to unwind cross-shareholding “may risk

demolishing the base of the Japanese management system’ and “must be avoided by al means" 114

VII. PATENT ABUSE
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Manipulation of the intellectud property laws has dlowed some foreign companiesto gain unfair
advantages over innovative U.S. suppliers. While wesk intellectud property protection primarily
reflects a governmentd decison rather than private redtrictive activity, there are instances where
private firms have abused existing laws in a concerted or otherwise anticompetitive manner.

Japan

In Japan in particular, there have been anumber of problems with abuse of the patent system by large
firms seeking to force the licenang of new technologies. The most prevdent of these abusesisthe
practice of patent flooding (i.e,, filing scores of patents with very minor modifications from an important
new patent and then, through threeats of litigation, forcing the origind patentee to cross-license).

In one particularly egregious case of patent flooding, asmdl U.S. company called Fusion Technologies
has been involved in alengthy battle with Mitsubishi concerning Fusion's patent on a high-power
ultraviolet indudtrid drying lamp. After the grant of a Japanese patent on Fusion's revolutionary
technology, Mitsubishi filed nearly 300 patent gpplications copying and surrounding Fuson's patent.
After extengve negotiations, it became clear that Mitsubishi was seeking to force Fusion into an
expansive, and expensive, cross-licensing agreement. ™

Government delays or other hurdles in obtaining recognition of intellectud property rights have dso
served to abet efforts by foreign companies to thwart outsiders. In the case of amorphous metals
discussed above, for example, Allied Signd filed acomposition patent in 1973 and a process patent in
1977. These applications were not approved until 1984 and 1989, respectively. (It was reported in
1990 that the average wait was five to seven years.) 116 S5nce a Japanese patent expires twenty years
after it isfiled, more than hdf the expected life of these patents was diminated. Allied claimed that the
delay was part of a carefully structured Japanese Government effort to nurture Japan's domestic

amorphous metals capability by granting subsidies and encouraging a boycott of Allied's product.117

The Japanese patent system is a subject on the SI1 agenda. The Government of Jgpan has, in fact,
agreed to bring the patent examination period C now averaging 37 months C down to 24 months
within five years ™8 Sill, asthe U.S. delegation pointed out, it was not clear whether improvements
made in the firgt year after this promise was announced had actudly reduced the time required to

obtain apatent in Japan.119

VIIl. OBJECTIVE INDICATORS AND EFFECTSOF ANTICOMPETITIVE PRACTICES
IN FOREIGN MARKETS

It has dready been noted that anticompetitive practices abroad typically coincide with (indeed,
necessitate) restraints on imports to keep out foreign entrants who otherwise would be attracted by
supra-competitive profits. Loca firms may accomplish their god of restraining imports through
concerted private activities, government actions, or both. This direct connection to import restraintsis,
from the perspective of the internationd trading system and U.S. industry, the most troubling aspect of
private foregn anticompetitive activities.

The absence of non-domestic firms can be an indication of import restraints. The eectronics marketsin
Japan, the United States, and the EC provide an example. In Japan, only one foreign firm (IBM)
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supplies more than one percent of the tota eectronics market; by comparison, four non-U.S. firms
supply more than one percent of the U.S. market, and six non-EC firms supply more than one percent
of the EC market (Figure 3). In consumer eectronics, there are no foreign suppliersin the Japanese
market with more than a one percent market share, while in the EC there are six, and in the United

States, eight such foreign suppliers 2

In order to fully comprehend the harm caused by anticompetitive activities, however, a number of
effects and indicia other than direct import restraints must so be identified. Thereis aneed for
objective criteria by which observers and policy makers can know when it is likely that anticompetitive
activity is afoot. Certain trading patterns and statistical anomalies are so tied to redrictive practices C
and so difficult to explain without reference to restrictive practices C that they can be used as
benchmarks for trade policy even when specific anticompetitive activities cannot be documented.
Moreover, these phenomenaillustrate indirect connections between restrictive busness practices and
suppressed sales of imports. This section examines three indicators of private restraints on trade: stable
market shares, high foreign prices, and industria concentration.

Stable Market Shares

One important indicator is unusuad market share stability. Anticompetitive activities dlow individud
companies to lock in market shares (and alow entire domestic industries to continue supplying a fixed
percentage of gpparent consumption) regardless of the competitive merits of the products concerned.
Moreover, where there is no plausible explanation for such rigid petterns, it is very likely that
restrictions of some sort are involved. Unusud market share gability, in short, generdly indicates the
presence of anticompetitive activities and is a proper subject of concern whether or not specific
anticompetitive activities can be cited and documented.

In this context, a number of seemingly unconnected statistics can and should be pieced together.

o Sumitomo Metd Industries, Ltd. and Kawasaki Stedl Corp, long-time rivasfor the third
ranking among Japanese steelmakers, have had remarkably stable shares since 1973. Neither's
production of crude steel has exceeded the other's by more than 0.36 percent.121

o Asahi Glass sdlIs hdf of the glassin Jgpan, Nippon Sheet sells about 30 percent, and Centra
Glass has 20 percent of the market. These shares have been constant since 1965.1%2

o According to a 1984 study by Japan's Fair Market Commission, four major oligopolistic
industries - beer, whiskey, stedl, and glass - have maintained constant market shares since
1965.

123

o Toyotas market share in the Japanese auto market has varied by just 2.3 percent from 1984 to
1990. (General Motors share of the U.S. auto market declined considerably during that period
C from 43 percent to 35 percent.) NEC's share of the Japanese market for integrated circuits
also remained stable, beginning the 1984-to-1990 period at 20.5 percent and ending it at 21.0
percent. (Intel, by contrast, increased its North American market share from 7.4 percent to

111 percent.)124
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The compardivey large variation over time of market sharesin the United States - an indicator that
competitive forces play a much greeter role here than in Japan - isillustrated in Figure 4.

High Prices Abroad

Anticompetitive activities C particularly, but not solely, cartdization C tend to raise pricesin restricted
markets above prevailing world prices. Loca producers, in order to protect their high-priced
sanctuary, have an incentive to block imports entirely or to see that they are priced at an
uncompetitively high leve. Unlessimports are Smply blocked, artificidly high prices must be charged
for imported goods just as for goods which are produced locally; otherwise, those engaged in
anticompetitive practices cannot continue to extract monopoly rents. This imperdaive isthe usud cause
of price differentials which exceed trangportation costs.

The high foreign price of imported goods suppresses the consumption of those goods both directly and
indirectly.

o High prices push overdl consumption of agood below the "equilibrium” levd (i.e, the leve of
consumption that would result from the free interplay of supply and demand. Consumers
demand less of agood asits price grows higher.) This decrease in consumption can affect
imports - which are typicdly "margind” purchases - disproportionately.

o Because of transportation requirements and other factors, import transactions are more
dependent than domestic sales on certain services and infrastructure. The high prices charged
abroad for these items can affect imports disproportionately.

o Sdes of imported products suffer when those products are available only at prices which far
exceed (1) the price a which their producers would like to sell them and (2) the price those
goods would command in the United States or other home markets.

While there are a number of specific "anticompetitive practices’ C many of which are discussed in this
paper - by which pricesfor U.S. and other imported goods are kept artificialy high in foreign markets,
these practices have a common result. So long as imports from the United States and other countries
are priced at uncompetitively high levels, they cannot be expected to penetrate foreign markets to any
ggnificant degree. Just like inordinately stable foreign market shares, therefore, sgnificant price
differentials are worthy of close U.S. Government attention whether or not they can be directly linked
to gpecific anticompetitive practices. More often than not, anticompetitive practices lie behind them.

The most dramatic evidence of high foreign market pricesis contained in arecent government survey
conducted by Japan and the United States and submitted to the SI1 negotiators as reference materid.
That survey found that the prices on identical goods were, on average, 39 percent higher in Japan than
in the United States. 125 The survey's "case study” on capital goods led to an unambiguous conclusion.

The prices of capitad goodsin Japan were sgnificantly higher than in the U.S. for amgority of
the products surveyed. The price leve for these products was higher than can be accounted for
even with the addition of loca fees and transportation costs. Two explanations for this price
difference were put forth by the respondents to the price survey.

o Japanese markets are more oligopolistic than U.S. markets, and established Japanese firms can
exercise market power, restricting entry of new competitors.
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o The Japanese digtribution system is more complex and layered than the U.S. digtribution system.
In fact, products imported into Japan face two more distribution layers than products

manufactured in Japan. %

The U.S. Department of Commerce has attributed U.S.-Jgpanese price differentids to "exclusionary
business practices’ and the "frequent absence in Japan of free, open and competitive markets,” while
the U.S. SII ddlegation has stated that "the continued very large price gap indicates the need for more

energetic implementation of the full range of Sli commitments' 2’
Industrial Concentration

A third indicator of anticompetitive activitiesis a generdly high leve of concentration in important
industrid sectors abroad. This phenomenon is related to (but should be considered separately from)
the phenomenon of stable market shares discussed above. Concentration has a number of potentialy
trade-digtorting side effects, among which two predominate: (1) the scarcity of suppliers makes new
market entrants (often, salling imported goods) more noticeable, and thus prevents them from
competing "quietly” on the basis of price and qudity; and (2) in a sector with ardatively smal number
of locd firms, it is easy for those firms to coordinate export behavior or to collaborate in controlling
imports.

An examinaion of industry concentration ratios in mgor industriad sectorsin the United States and
Japan provides a sharp contrast between the two markets (Figure 5). For example, in the integrated
circuit sector, the top three firms in Japan control 55 percent of the market, while in the North
American market, the top three firms account for only 27 percent of domestic Aes®A Japanese
business school professor, reviewing data from the late 1970s, recently concluded that Japan's "degree

of concentration is roughly double that in the United States"%°
Dumping

Also troubling from the perspective of world trade is the potentid for anticompetitive activitiesin
foreign markets to lead to dumping - an expensive unfar trade practice which isfar eeser to undertake
when a company has some assurance that the home market will be profitable (i.e., will yield monopoly

rents) as aresult of the collusive behavi or.1%0 Anti competitive activities abroad make dumping in the
U.S. market not only more likely, but dso more sustainable and more effective.

IX. ANTICOMPETITIVE DIRECT INVESTMENT IN THE UNITED STATES

In addition to anticompetitive activities abroad which affect U.S. commerce, the last decade has seen
the growth of such activities by foreign companies within the United States and in third countries as
well. In some cases the effect of foreign invesment here isitsdf anticompetitive - aStuation which isin
theory remediable through the U.S. antitrust laws (but which current practice too often leaves
uncorrected). In other cases, restrictive business practices are "exported” to the United States by the
foreign companies that come here to do business.

Discriminatory Purchasing
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A study by Mordecha Kreinin, an economist from the University of Michigan, found that 20 of the 22
U.S. subsdiaries sudied used internationaly competitive bids for purchases of machinery,
components, and materids. Smilarly, 17 of 20 European firms used internationally competitive
bidding. By comparison, only 5 of 20 Japanese companies did so. Kreinin found that most Japanese
firms "never even conddered” internationally competitive bids; "in most cases they go directly to Japan
and buy Japanese equipment, either from the parent company or from its traditiond suppliersin

Jwar] II131

This digparity has important implications for U.S. investment policy. A tendency to prefer traditiond
foreign suppliers can have the anticompetitive effect of restricting purchases from U.S. suppliers even
after aforeign producer has located a plant in the United States. The impact can be extremdy
damaging to U.S. companies.

The extengon of the keiretsu structure into the United States can be observed in the auto industry,
where Japanese automakers have been followed into the United States by their traditiond parts
suppliers. Although the totd domestic content of transplant autos has been growing, the volume of
purchases from U.S. firms has grown at a much dower pace. While Japanese auto production in the
United States has been widdy welcomed, observers have noted

apatern, so far little-noticed, that makes this Japanese development far different from U.S.
investment abroad . . . . apattern of verticd development, literally a separate Japanese
economy insde the American economy, with virtualy every step C financing, congtruction,
suppliers, digtribution C under Japanese ownership or control, as with the Toyota construction

here 1¥ (Emphasis added.)

Supplying the auto trangplants (with parts, construction services, and even with capital) has turned out
to be aprimarily Japanese activity. A recently released study by researchers at the University of
Michigan carefully documents the purchasing patterns of transplants, and finds that they favor Japanese
suppliers. For example, 58 percent of Toyotas U.S. suppliers are Japanese-owned, and another 28
percent are U.S./Jgpan joint ventures. Honda of America aso buys primarily from Japanese suppliers.
Transplants account for 46 percent of the dollar value of cars built by Hondain Ohio, with sdes from
Japan covering another 38 percent. Only 16 percent is estimated to come from "traditional” U.S.

suppliers.®* The study predicts that the annual U.S. auto parts deficit with Japan will dlimb from $10.5
billion in 1990 to $22 hillion in 1994 and that the overd| bilatera automotive trade deficit will grow in

the same period from $31 billion to $46 billion annually.*>*

Even the seemingly positive trend toward greater Japanese importation of manufactured goodsis
colored by the fact that many of the "imports' come from Japanese foreign subsidiaries ("trangplants’)
which gppear to discriminate in favor of Japanese inputs. In 1989, for example, gpproximatey 25
percent of U.S.-made cars exported to Japan were produced in the United States by Honda.
(Ironically, these U.S.-built Hondas were |eft-hand drive C one of the alleged reasonswhy U.S. car
companies cannot sell in Japan.) Japanese efforts to foster close East Asian trade ties may aso turn
out to be centered on intra-company trade, particularly among Japanese-owned and affiliated firmsin
Southeast Asa.

I ncreased Concentration in U.S. Markets
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In some cases, foreign investment in the United States may result in more concentrated (and therefore
less competitive) U.S. markets, to the detriment of U.S. consumers and downstream businesses. This
concern is strongest when the investment takes the form of an acquisition of aU.S. company by one of
its foreign competitors, rather than the crestion of new capacity in the United States.

The sde of an important U.S. producer of semiconductor manufacturing equipment (Semi-Gas) to its
magor Japanese competitor, the most recent example of this phenomenon, passed through the nationa
Security review process and was sdled only by the last-minute intervention of the Antitrust Divison in
January 1991. The Department of Justice has Sncefailed in its bid to obtain a prdiminary injunction,
and the sale has reportedly been consummeated. This case underscores two concerns: (1) the United
States lacks a coherent policy for reviewing foreign acquisitions of U.S. inventors and makers of
sengtive technology products, and (2) even when acaseis brought, it is difficult to get foreign
acquisitions overturned on antitrust grounds.

Also troubling is the Union Carbide polysilicon case, in which a Japanese firm purchased aU.S.
competitor that wasin the midst of pursuing a private antitrust action againgt an aleged Japanese
polysilicon cartel. The case was quickly dropped, while the transaction had the effect of increasing the
world market share of Japan's mgor producers from 30 percent to 45 percent. Acquisitionsin
1989-90 of the slicon operations of other U.S. firms brought the Japanese share of the world

merchant wafer market to 729613

In athird example, extensive documentation of the activities of the Internationa Electrical Association
revedsthat entry by |[EA membersinto the U.S. market has often taken the form of acquisitions and
mergers with long-term anticompetitive consequences. An exhaudtive study of this organization aptly

summarized the danger to U.S. producers of heavy dectricd equipment: "In effect, the United States

firms have become distributors for their former oversess rivals'2®

I nvestment Screening by the Japanese Government

It has been suggested that even in the purchase of U.S. investments the Japanese are engaging in
concerted practices to reduce competition. Where foreign investment by Japanese firmsis concerned,
the Government of Japan may be practicing an aggressive style of "adminigrative guidance.”

The latest game where the Japanese seem to be running rings around the West's open market
gysemisM&A. Ther specid edge: secret "guidance’ by government officias. Obsarversin
Tokyo believe the bureaucrats routinely pre-screen the action to ensure that Japanese
companies don't bid against each other. That's a breach of anti-trust law in the US and

elsawhere C for it means that the seller probably has to settle for less than he could hope for ina

free auction, 23’

X.POSSIBLE U.S. RESPONSES

A wide range of measures have been proposed to assist the United States in confronting the problem
of private restrictive business practices that distort trade.

Foreign Markets
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I mprove statutory remedies. Section 301 is, a present, the trade law wegpon most directly amed
at foreign anticompetitive business practices that distort trade. In 1988, the list of practicesthat are
"unreasonable”’ within the meaning of Section 301 was expanded to include "toleration by aforeign
government of systemétic anticompetitive activities by private firms or among private firmsin the
foreign country that have the effect of restricting . . . access of United States goods to purchasing by

such firms'® The discretionary nature of the Section 301 mechanism has, however, limited its
success in securing the dimination of private anticompetitive activities.

To improve access to Section 301 remedies in this area, legidation could be enacted mandating that
the Adminigiration research foreign anticompetitive practices and assess their effects on U.S. indudtries
(including service indudtries). The law could require the Administration to identify priority private
practices in restraint of trade and negotiate their eimination on a bilaterd basis. Legidation could be
comparable to the Section 301 provisons specific to public procurement, intellectual property, and
telecommunications, and could contain stringent time limits and standards requiring adminidrative
action in gppropriate cases. Such legidation would strengthen the Adminigration's hand in negotiating
the dimination of any or al of the types of anticompetitive behavior discussed in this paper, including
particularly cartels and ditribution barriers.

Increase U.S. Gover nment antitrust enforcement action against the over seas activities of
foreign companies which adver sely affect U.S. commer cial interests. When private foreign
companies acting aoroad collude in amanner that limits the importation of goods and services from the
United States, the U.S. Justice Department (DOJ) should treat that behavior asaviolation of U.S.
Antitrust law and should bring enforcement actions to the full extent permitted by U.S. and internationd
law. The DOJ has the resources and the statutory authority to make enforcement actions a sgnificant
tool in counteracting private trade regtrictions abroad, but has established a redtrictive policy under
which injury to the export opportunities of U.S. firmsis not sufficient to trigger enforcement actionsto
cases where consumers in the United States are injured. This policy is now under review, however,
and COT supports the movement to reconsider the policy.

The DOJ should utilize as fully and aggressively as possible its authority to counteract foreign private
trade restrictions that limit U.S. exports. In order to encourage such an aggressive DOJ approach,
Congress should act to clarify any confusion that may exsst over Congressond intent in this regard.
Additiond legidation, amed a removing any other impediments to use of U.S. antitrust laws against
foreign anticompetitive activities, should be considered as necessary. Findly, steps should be taken to
insure that the Justice Department has adequate resources to implement an aggressive enforcement

policy.

Pursue bilater al negotiations. The Structural Impediments Initiative is an effort to address some of
the most serious barriers to the Japanese market, including problems posed by keiretsu and other
anticompetitive activities. SII has some potentid to begin to address many of the private practices that
limit Jgpan's imports from the United States and other countries C in particular, through dealing with
difficult structurd problems such as the shareholding and keiretsu systems.

As Adminigration officids themselves have recognized, however, Sl1 to date has not been very
successtul. In light of Japan's broad SII commitments to increase the effectiveness and the use of its
Antimonopoly Law, for example, the recently issued enforcement guidelines were disappointing.139 In
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officid comments on those guidelines, the U.S. Government criticized their substance and concluded
by noting that

they will have little effect in preventing anticompetitive practices unless they are accompanied by
vigorous enforcement by the JFTC and public prosecutors, and by the impaosition of severe
40

pendties on persons and firms found to have engaged in unlawful collusive pra(:ticas1
The U.S. ddegation to the S, inits First Annua Report, voiced Smilar criticisms of Japanese
antimonopoly efforts.

The Government of Jgpan has not yet strengthened sufficiently its antimonopoly enforcement
regime so that it will effectively deter collusive anticompetitive practices that exclude foreign
compstition in the Japanese market and result in higher costs to consumers, as undertaken in the
Joint Report. In particular, new mechanisms put in place for crimina enforcement have not yet
been utilized, pendties are not high enough, and private remedies have not been made

effective

An upgraded, enhanced effort is needed in the bilatera negotiations with Japan. Japan's antimonopoly
regime must be improved. Continued |abor/industry monitoring is necessary to encourage the U.S.
Government to move ahead with the Sl agenda and, where results fall short, to acknowledge the need
for further steps. Congress should play a greater role, reviewing progress and providing the negotiators
with a set of objectives and criteria for measuring success. In addition, the agenda could be expanded
to cover the activities of Japanese companiesin the U.S. market, rather than focusing exclusively on
conduct taking place in Jgpan. A legidative mandate for bilateral negotiations regarding anticompetitive
practices should be considered.

Pursue multilateral competition agreements. There appears to be growing support, both in the
GATT and in the OECD, for amultilaterd agreement harmonizing (and securing cooperative
adminigiration of) competition policy. Inthe GATT, such an agreement could take the form of a
Competition Code C which could provide along-term solution to the problem of anticompetitive
practices. To the extent that thereis arisk that the United Statesin GATT talkswill agree to curbson
its ability to regpond to unfair trade practices, it is even more important that anticompetitive practices
be subject to multilatera discipline. Professor John Jackson has cited the lack of a Competition Code

as"one of the largest gaps in the world trading system.#

Particularly if confronted by vigorous U.S. action, other countries might be convinced to accept certain
basic comptition rules. To be sure, complete reliance cannot be placed on internationa agreements.
Even if competition agreements prove difficult to enforce, however, they might give the United States
greater confidence in taking unilateral measures under Section 301 or the U.S. antitrust laws.
Multilateral disciplines could be particularly useful in curbing the activities of cartds that operate across
national boundaries,

Cooperative antitrust enforcement can aso extend the effective reach of the U.S. antitrust lawsin
cases where ussful information has been collected by foreign governments. A recent agreement

between the United States and the EC could prove helpful in this regard.**
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U.S. Market

Create improved private remedies. In an important 1986 antitrust decision, the Supreme Court
held that a private suit dleging conspiracy and predatory pricing, with the god of driving dl
competitors out of the market, can be dismissed if it appearsimplausible that the predators could
recoup their lost profits within a reasonable period of ti me1* This decision overlooks the long-term
perspective taken by Japanese companies and ignores linkages between sectors. (For example,
dominating semiconductors confers advantages in downstream electronics.) One commentator
concluded that, even if the court's decison was factually accurate, the decision robs U.S. antitrust law
of social and political content, replacing it with the economics of the Antitrust Division.** Legigdation
should be considered to clarify the law in this area. The courts should pay greater heed to collusive
behavior which resultsin seriousinjury to U.S. industries through depressed prices. Remedid
legidation should improve the chances of U.S. antitrust plaintiffsinjured by the activities and pricing
drategies of foreign cartels.

M odify administrative reviews of foreign investment. Although the Department of Justice
participates in the work of the Committee on Foreign Investment in the United States (CHUS),
antitrust consderations have not been afactor in CFIUS determinations under Exon-Forio. Legidation
could be enacted to ensure that competition and technology policies are given due consderation in the
CHUS review process (perhaps including transfer of authority from the Treasury Department to the

Commerce Department).146 Such achange would congtitute a sensible and effective step toward
counteracting anticompetitive foreign investment in the United States.

I mprove rules governing joint production ventures. Congress is consdering proposals to extend

the Nationa Cooperative Research Act to cover production joint ventures.**” Under these proposals,
where the participants of a production joint venture give advance notice to the U.S. Government of
their planned operations, any antitrust suits againg the joint venture would be decided under the rule of
reason and could seek single damages only. If enacted, this limited and export-oriented exception to
the antitrust laws would bolster the competitiveness of U.S. firms and alow them to operate on ascde
more nearly comparable to that of their mgor foreign competitors.

XI. CONCLUSION

No comprehensive trade policy today can ignore the tremendous distortions of world trade caused by
private restrictions. Astraditiond barriersfal away, these private restrictions assume an increasing
importance. The U.S. Government - both the Administration and the Congress - should carefully
review its trade agenda to ensure that thisissue receives the careful attention it deserves.

The measures suggested above are not an end in themsaves, but merely the meansto an end. The
ultimate god isto achieve an actud change in trade patterns and volumes reflective of rdative
comptitive strengths. Such a change would likely include an increase in U.S. exports commensurate
with the competitiveness and efficiency of U.S. firms. The success of U.S. Government bilateral and
multilaterd efforts must be measured in terms of obj ective criteria, such as prices and import
penetration. For purposes of judging success from the viewpoint of U.S. policy, aslong as prices for
U.S. goods sold overseas remain higher (to a degree not justified by transportation costs) than the
prices of the same goods in the United States, those goods will never capture the market share which
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compstitive, price-driven purchasing would otherwise accord them. The U.S. Government should
identify specific gods for putting into place internationd rules regarding private barriersto trade, and,
by vigoroudy combatting foreign retrictive business practices, should drive to redize those godsin
the shortest time possible.
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