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Binational Panels Faulted by Congressional Gommittees

By John R. Magnus
Several recent binational
psnel decisions werc rebuked
in reports by the key Con-
gressional committees that
recommended ratification of
the North American Free
Trade Agreement (NAFTA).
Congress paszed the
North American Free Trade
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Agreement Implementation
Act ("the Act”) in mid-No-
vemnber. Title IV of the Act
("Dispute Setilement in Anti-
dumping and Countervailing
Duty Cases™) implements
Chapter 19 of NAFTA (same
title), which institutionalizes
and slightly modifies the
U.S./Canada FTA's temporary
regime under which bination-
al panels are vested with
appellate review of antidurmp-
ing duty ("AD*) and counter-
vailing duty ("CVD") deter-
minations for affected goods
traded within the free trade
area.
Both the House Ways &
Means Committes and the
Senate Finance Cornmmittee, in
the sections of their commit-
tee reports dealing with
Chapter 19 of NAFTA (and
Title IV of the bill), took the
opportunity to clarify certain
aspects of the U.S. CVD law
that, in their view, had been
misinterpreted by panels
established under the FTA.
As the Finanee report ex-
plained, these clarifications
sought to ensure that firture
decisions by panels — which
heneeforth will be reviewing
CVD determinations on
goods from Mexico as well as
Canada - do not contain
similar legal errors.
Specificity. The commit-
tees made clear that the U.S.
Commerce Department, in
determining whether & subsi-
dy program is specific (ie.,
benefits a specific industry or
campany or group thereof),
can base an afirmative find-
ing of specificity on any one
of four standard criteria nor-
mally considered in connec-
tion with decisions of this
kind. The Finance report was
quite explicit, ncting that
*scvern] recent binational
panels (c.g., Certain Soft-

wood Lumbe) frem Canada,
USA-92-190 ~01, Decision
of the Pancl ( Vay 6, 1993);
Live Swine fr wn Canada,
USA-91-150- .01, Decisicn
of the Panel (Aug, 25, 1992))
have misinte preted U.S. law
and practice | > require the
Department t censider and
weigh all rel¢ vant factors.”

The Fini nce repart fur-
ther noted th t where “de

Jacto specificity exists, the
cause of the « ¢ ficto speeific-
ity (e.g., the 1 zhetent charac-
tertstics of th : subsidy) is
irrelevant.” Tae Ways &
Means report "raised the
question of v hetaer the pan-
els have corn «tlv applied the
standard of r view" and re-
ferred to Swi we and Lumber
2s simply "tv ‘o ncent deci-
sions® an spx cifisity and
noted that *ir these circum-
stances, the | Jniled States
could seek re course to the
extraordinan challenge pro-
cedure.”

“Effect s Test.” The
comumittees | 1so took excep-
tion to atath i aspect of the
Lumber deci sion in which,
according to the Finance
report, "the t inational panel
misinterpret 4 U.S, law 1o
require that, even after the
Department f Commerce bas
determined 1 2at a subsidy has
been providi d, the Depart-
ment must fiwther demon-
strate that b 2 subsidy has the
effect of low :ring the price or
increasing ¢ e output of &
good before a duty can be
imposcd.”

The Fit ance report cited
numerous p slicy consider-
ations cultir g against requir-
ing & demor stretion of a sub-
sidy's effect and clarified
Cengressior al intent that no
such demor stration need be
made. The 'Vays & Means
report discu ised this case
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(albeit without actually nam-
ing it) as onc which "raised
{he question of whether the
panels have correctly applied
the standard of review," and
cited faverably the Adminis-
tration's argument belfore the
panel that effects need not be
shown,

The Clinton Administra-
tion has commented on these
*specificity" and "effects”
rulings in terms identical to
those used in the Ways &
Means

The committces and
Administcation have empha-
sized that the Extracrdinary
Challenge Comumitiee
("ECC" procedure wauld be
available to remedy these and
other similarly serious legal
misinterpretations by pancls
and was expected to be ine
voked if the misinterpreta-
tions were not otherwise

. cured. In addition, it was

mads clear in all three docu-
ments that corrective legisla-
tion would be sought if the
ECC procedure did not satis-
factorily resolve the situation.

Impact The effect of
these Congressional and
Administrative prenounce-
ments on the particular panel
decisions singied out for
criticisms is nat clear. In the
Lumber case, at Ieast, the
pronouncements appeared to
have licde effect. The panel
on Dee. 17 rejected the Com-
meree Department’s remand
determination and directed
the to find
against the U.S. industry ent
both key issues (specificity
and "econcmis effects™).
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